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Title  49 — Transportation 

CHAPTER  VIII— NATIONAL 
TRANSPORTATION  SAFETY  BOARD 

PART  850 — COAST  GUARH— NATIONAL 
TRANSPORTATION  SAFETY  BOARD 
MARINE  CASUALTY  INVESTIGATIONS 

Rules  Pertaining  to  Investigations 

AGENCY;  National  Transportation 
Safety  Board. 

ACTION ;  Final  rule 

SUMMARY :  This  rule  contains  pro¬ 
cedural  regulations  under  which  the 
National  Transportation  Safety  Board 
< Board)  and  the  United  States  Coast 
Guard  (Coast  Guard)  investigate  marine 
casualties.  The  regulations  implement  a 
requirement  of  section  304  of  the  In¬ 
dependent  Safety  Board  Act  of  1974  (49 
u  s  e.  1901,  et  seq.). 

EFFECTIVE  DATE:  January  3,  1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Fritz  L.  Puls,  General  Counsel,  Na¬ 
tional  Transportation  Safety  Board, 
Washington,  D.C.  20594,  202-426-8911. 

SUPPLEMENTARY  INFORMATION: 
On  December  30,  1976  the  Board  pub¬ 
lished  a  proposed  rule  (41  FR  56837) 
concerning  these  regulations.  Interested 
persons  were  given  until  March  1,  1977, 
to  submit  written  comments. 

Several  comments  objected  to  the 
criteria  of  a  major  marine  casualty,  as 
defined  in  §  850.5(e)  of  the  regulations. 
One  commenter  argued  that  the  $500,- 
000  damage  limitation  was  too  low,  while 
another  recommended  that  the  amount 
be  set  at  $100,000  of  property  loss.  In 
the  latter  comment,  it  was  also  urged 
that  a  loss  of  one  or  more  lives  be  used 
as  a  criterion  rather  than  six  or  more 
lives.  After  due  consideration,  the  agen¬ 
cies  have  decided  not  to  follow  these 
recommendations.  The  selected  criteria 
were  developed  by  reviewing  the  casu¬ 
alty  statistics  of  the  Coast  Guard  for  the 
6-%ear  period  between  fiscal  year  1969 
and  fiscal  year  1975,  which  indicated 
that  an  average  of  80  cases  per  year 
would  classify  as  major  marine  casual¬ 
ties  under  <5  850.5.  This  is  considered  a 
manageable  number  for  the  Board’s 
initial  purposes  under  the  Act,  partic¬ 
ularly  in  view  of  its  relatively  small 
technical  staff  in  the  marine  mode. 

A  recurring  question  in  the  comments 
concerns  the  Coast  Guard’s  role  in  those 
instances  where  the  Board  conducts  an 
ir.vestigation.  'The  Act  provides  that  the 
Board’s  investigative  authority  in  the 
marine  mode  shall  not  be  so  construed 
as  “to  eliminate  or  diminish  any  respon¬ 
sibility  under  any  other  Federal  statute 
of  the  Secretary  of  the  department  in 
which  the  Coast  Guard  is  operating 
*  *  *’’  (section  304(a)(1)(E),  49  U.S.C. 
1903 1.  A  new  S  850.3  has  been  added  to 
clarify  the  Coast  Guard’s  continuing 
responsibility  for  investigation  of  marine 
casualties  under  Section  4450  of  the  Re¬ 


vised  Statutes  (46  U.S.C.  239).  Certain 
casualties  defined  as  “major"  in  S  850.5 
would  not  automatically  require  a 
marine  board  investigation  by  the  Coast 
Guard.  An  example  of  such  a  casualty 
would  be  the  loss  of  a  mechanically 
propelled  vessel  of  100  or  more  gross 
tons.  Where  formal  investigations  are 
conducted  by  both  agencies,  they  will 
seek  to  avoid  duplicative  proceedings,  as 
stated  in  S  850.3. 

Several  comments  were  directed  to 
Coast  Guard  investigations  conducted 
for  the  Board.  Concern  was  expressed 
that  the  Board  would  rely  entirely  on 
data  gathered  by  the  Coast  Guard.  This 
is  a  misconception,  since  the  procedures 
for  a  Coast  Guard  investigation  in  §  850.- 
30  provide  for  active  participation  of  the 
person  or  persons  designated  by  the 
Board  in  making  recommendations  about 
the  scope  of  the  inquiry,  calling  and  ex¬ 
amining  witnesses,  and  submitting  or  re¬ 
questing  additional  evidence  The  refer¬ 
ence  to  Coast  Guard  piocedures  in  46 
CFR  Subpart  4.07  or  4.09  has  been  re¬ 
moved  to  clarify  that  the  Board’s  partici¬ 
pation  relates  solely  to  Coast  Guard 
investigations  conducted  under  these 
regulations.  Paragraph  (b)  of  §  850.30 
has  also  been  deleted,  since  the  presiding 
officer’s  powers  are  set  forth  elsewhere 
in  Coast  Guard  regulations.  All  subse¬ 
quent  paragraphs  have  been  rslettered 
accordingly.  Former  paragraphs  (e)  and 
(f),  now  (d)  and  (e),  respectively,  have 
been  rewritten  to  provide  for  the  Coast 
Guard’s  submission  of  the  record  of  pro¬ 
ceedings  to  the  Board  and  the  determi¬ 
nations  thereafter  made  by  the  Board. 

Although  the  Board  approves  the  sub¬ 
ject  regulations,  it  intends  to  review  the 
procedures  at  the  end  of  one  year  to  de¬ 
termine  whether  the  Board  thereunder 
can  perform  its  maritime  casualty  inves¬ 
tigation  responsibilities  consistent  with 
the  mandate  and  intent  of  the  Independ¬ 
ent  Safety  Board  Act. 

The  joint  regulations  do  not  reflect  the 
intent  of  Congress.  Congress  clearly  in¬ 
tended  that  the  Board  conduct  its  acci¬ 
dent  investigations  separate  and  inde¬ 
pendent  of  the  regulatory  administra¬ 
tions  of  the  Department  of  Transporta¬ 
tion.  To  emphasize  this.  Congress  made 
the  followmg  specific  finding  in  section 
302(2)  of  the  Independent  Safety  Board 
Act: 

Proper  conduct  of  the  responsibilities  as¬ 
signed  to  this  Board  requires  vigorous  inves¬ 
tigation  of  accidents  Involving  transporta¬ 
tion  modes  regulated  by  other  agencies  of 
Government;  demands  continual  review,  ap¬ 
praisal.  and  assessment  of  the  operating 
practices  and  regulations  of  all  such  agen¬ 
cies;  and  calls  for  the  making  of  conclusions 
and  recommendations  that  may  be  critical 
of  or  adverse  to  any  such  agency  or  its  offi¬ 
cials.  No  Federal  agency  can  properly  per¬ 
form  such  functions  unless  it  is  totally  sep¬ 
arate  and  independent  from  any  other  de¬ 
partment,  bureau,  commission,  or  agency  of 
the  United  States.  (Emphasis  added) 

Investigations  wherein  the  Board’s 
participation  is  a  joint  venture  with  the 
Coast  Guard  do  not  carry  out  the  clearly 
stated  Congressional  intent  and  man¬ 
date.  This  is  particularly  true  where  the 
Board’s  role  is  subsidiary  to  that  of  the 
Coast  Guard. 


The  Board  has  always  conducted  its 
accident  investigations  and  hearings  in¬ 
dependent  from  other  regulatory  agen¬ 
cies.  The  Coast  Guard  should  be  no  ex¬ 
ception.  Public  acceptance  of  Board  in¬ 
vestigations  and  determination  of  cause 
has  been  based  upon  the  nonadversary 
nature  of  Board  proceedings  and  the 
fact  that  the  Board  is  solely  concerned 
with  the  cause  of  accidents  and  correc¬ 
tive  measures  to  prevent  their  recur¬ 
rence.  Congress  has  consistently  ap¬ 
proved  of  the  procedural  model  for  the 
investigation  of  aviation  accidents  and 
its  more  recent  extension  to  surface 
modes.  It  is  evident  that  the  Board’s  ob¬ 
jectivity  would  not  be  as  highly  re¬ 
garded  by  the  Congress  or  the  public  if 
it  should  engage  in  joint  adversary  pro¬ 
ceedings  affecting  civil  or  criminal  lia¬ 
bility  or  regulatory  enforcement.  Coast 
Guard  investigations  are  adversary  pro¬ 
ceedings  and  the  parties  are  solely  con¬ 
cerned  with  potential  liability.  The 
Coast  Guard  determination  on  the  rec¬ 
ord  of  investigations  is  inter  alia  whether 
there  is  evidence  of  incompetence,  mis¬ 
conduct,  negligence  or  willful  violation  of 
the  law  on  the  part  of  any  licensed  or 
certificated  person  which  contributed  to 
the  accident.  The  Board  historically  is 
not  concerned  with  such  matters  and  by 
statute  should  not  be. 

Under  the  joint  regulations,  although 
the  Board  may  participate  in  Coast 
Guard  investigations,  it  is  a  limited  par- 
ticioation  since  the  Coast  Guard  has  the 
authority  to  deny  any  request  bv  the 
Board  with  respect  to  the  scope  of  the  in¬ 
vestigation,  the  witnesses  to  be  called 
and  the  evidence  to  be  submitted.  In 
fact,  it  may  be  that  the  Coast  Guard 
would  have  the  authority  to  deny  the 
Board  any  participation  in  an  investiga¬ 
tion. 

The  joint  regulations  provide  that  the 
Board  can  conduct  its  own  investigation 
and  hearing  separate  from  the  Coast 
Guard  if  it  so  desires.  However,  the  Coast 
Guard,  by  law-,  still  has  to  hold  a  parallel 
and  duplicative  investigation  and  hear¬ 
ing.  ’This  is  administratively  inefficient 
and  uneconomical.  Obviously  Congress 
did  not  intend  that  two  agencies  conduct 
independent  investigations  of  the  same 
accident. 

In  any  event,  since  Coast  Guard  per¬ 
sonnel,  equipment,  and  facilities  are  in¬ 
volved  in  almost  all  marine  casualties, 
permitting  that  agency  to  investigate 
itself  certainly  does  not  give  the  appear¬ 
ance  or  the  reality  of  an  independent 
investigation  and  does  not  follow'  the 
Congressional  intent  of  independent  in¬ 
vestigation,  determination  of  cause,  and 
recommendations  to  prevent  similar  ac¬ 
cidents.  Unfortunately,  the  Act,  although 
preserving  the  principle  of  independent 
investigation  for  all  modes,  air  and  sur¬ 
face,  without  regard  to  enforcement  and 
liability,  did  not  extend  it  to  marine 
casualties. 

’The  solution  to  the  above  dilemma  is 
to  amend  the  Act  to  provide  that  the 
Board  conduct  investigations  of  major 
marine  casualties,  and  the  Coast  Guard 
would  have  the  status  of  a  party  to  the 
investigation — the  same  status  the  Fed- 
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eral  Aviation  Administration  has  in 
aviation  accident  investigations.  The 
Coast  Guard,  as  does  the  FAA,  could  hold 
a  separate  hearing  if  necessary  for  en¬ 
forcement  purposes.  This  would  not  be  a 
duplicative  investigation  or  hearing  since 
it  would  be  adversary  and  concerned  only 
with  liability  and  enforcement. 

Accordingly,  Part  850  of  Title  49  of  the 
Code  of  Federal  Regulations  is  hereby 
adopted  as  follows; 

Sec 

850  1  Purpose  and  applicability. 

850.3  Relationship  to  Coast  Guard  marine 
Investigation  regulations  and  pro¬ 
cedures. 

850.5  Definitions. 

850.10  Preliminary  Investigation  by  the 
Coast  Guard 

850  15  Marine  casualty  Investigation  by  the 
Board. 

850  20  Cau.se  or  probable  cause  determina¬ 
tions  from  Board  investigation. 
850.25  Coast  Guard  marine  casualty  inves¬ 
tigation  for  the  Board. 

850  30  Procedures  for  Coast  Guard  investi¬ 
gation. 

850  35  Record.s  of  the  Coast  Guard  and  the 
Board. 

Authority:  Sec  304(a)(1)(E)  of  the  In¬ 
dependent  Safety  Board  Act  of  1974  (Pub. 
L  93-633.  88  Stat.  2168,  (49  U  S  C.  1903)) 

§  850.1  i’tirpose  uiiil  upplirahilily. 

This  part  prescribes  the  joint  regula¬ 
tions  of  the  National  Transportation 
Safety  Board  and  the  Coast  Guard  for 
the  investigation  of — 

(a»  A  major  marine  casualty,  as  de¬ 
fined  under  §  850.5(e).  that  occurs  on 
the  navigable  waters  (internal  waters  or 
territorial  sea)  of  the  United  States  or 
that  involves  a  vessel  of  the  United 
States,  except  one  involving  only  public 
ve.ssels;  and 

(b)  A  casualty  involving  public  and 
nonpublic  vessels. 

§8.50..'}  |{<‘lation><liip  lo  (.o:(«l  (•iiuril 
murine  iiive>>liualion  ri'Kiilulions  ami 
prtM-eiliires. 

<a)  The  Coast  Guard’s  responsibility 
to  investigate  marine  casualties  is  not 
eliminated  nor  diminished  by  the  regu¬ 
lations  in  this  part. 

(b)  In  those  instances  where  the  Board 
conducts  an  investigation  in  which  the 
Coast  Guard  also  has  responsibility  un¬ 
der  R.S.  4450  (46  U  S  C.  239),  the  pro¬ 
ceedings  are  conducted  independently, 
but  so  as  to  avoid  duplication  as  much  as 
possible. 

§  8.50.5  Deriniliuns. 

As  used  in  this  part : 

(a)  “Act"  means  Title  III  of  Pub.  L 
93-633,  the  Independent  Safety  Board 
Act  of  1974  (49  u  s  e.  1901,  et  seq  ). 

(b)  “Board”  means  the  National 
Transportation  Safety  Board. 


(c)  "Chairman"  means  the  Chairman 
of  the  National  Transportation  Safety 
Board. 

(d)  "Commandant"  means  the  Com¬ 
mandant  of  the  Coast  Guard. 

(e)  “Major  marine  casualty"  means  a 
casualty  involving  a  vessel,  other  than  a 
public  vessel,  that  results  in — 

(1)  The  loss  of  six  or  more  lives; 

(2)  The  loss  of  a  mechanically  pro¬ 
pelled  vessel  of  100  or  more  gross  tons; 

(3)  P.roperty  damage  initially  esti¬ 
mated  as  $500,000  or  more;  or 

(4)  Serious  threat,  as  determined  by 
the  Commandant  and  concurred  in  by 
the  Chairman,  to  life,  property,  or  the 
environment  by  hazardous  materials. 

(f)  “Public  vessel”  means  a  vessel 
owned  by  the  United  States,  except  a  ves¬ 
sel  to  which  the  Act  of  October  25.  1919, 
c.  82  (41  Stat.  305.  46  U.S.C,  363)  applies. 

(g)  “Vessel  of  the  United  States" 
means  a  vessel — 

(1)  Documented,  or  required  to  be 
documented,  under  the  laws  of  the 
United  States; 

(2)  Owned  in  the  United  States;  or 

(3)  Owned  by  a  citizen  or  resident  of 
the  United  States  and  not  registered  un¬ 
der  a  foreign  flag, 

§850.10  Prcliiiiiiiary  iiive>lit:uli<tii 
llir  ('.ou!.l  Giiurii. 

<a)  The  Coast  Guard  conducts  the  pre¬ 
liminary  investigation  of  marine  casu¬ 
alties. 

(b)  The  Commandant  determines 
from  the  preliminary  investigation 
whether — 

(1)  The  casualty  is  a  major  marine 
casualty:  or 

(2)  The  casualty  involves  public  and 
nonpublic  vessels. 

(c)  The  Commandant  notifies  the 
Board  of  a  casualty  described  in  para¬ 
graph  (b)  of  this  section. 

§8.50.15  Murine  eu»<iiull>  iiitesligalinii 
by  llie  Itourd. 

The  Board  may  conduct  an  investiga¬ 
tion  under  the  Act  of  any  major  marine 
casualty  or  any  casualty  involving  pub¬ 
lic  and  nonpublic  ve.ssels  under  the 
Board’s  rules  of  practice  for  surface 
transportation  accident  hearings  in  49 
CFR  Part  845. 

§  850.20  Caiixe  or  proliulile  eaii»e  ileler- 
■ninatiuiis  from  Itouril  invesligulioii. 

After  an  investigation  conducted  by 
the  Board  under  §  850.15,  the  Board  de¬ 
termines  cause  or  probable  cause  and 
issues  a  report  of  that  determination. 

§  8.50.25  Coast  Ciiunl  iiiurim*  i-u-iiuli) 
invrsligulion  for  liio  Houni. 

(a)  If  the  Board  does  not  conduct  an 
investigation  under  §  850.15,  the  Coast 
Guard,  at  the  request  of  the  Board,  may 
conduct  an  investigation  under  the  Act 
unless  there  is  an  allegation  of  Federal 
Government  misfeasance  or  nonfeasance. 


(b)  The  Board  requests  the  Coast 
Guard  to  conduct  an  investigation  under 
paragraph  (a)  of  this  section  within  48 
hours  of  receiving  notice  under  §  850.10 

(c). 

(O  The  Coast  Guard  advises  the  Board 
within  24  hours  of  receipt  of  a  request 
under  paragraph  (b)  of  this  section 
whether  the  Coast  Guard  will  conduct 
an  investigation  under  the  Act. 

§  850.50  Procedures  for  Coast  Guard 
investigation. 

(a)  The  Coast  Guard  conducts  an  in¬ 
vestigation  under  §  850.25  using  the  pro¬ 
cedures  in  46  CFR  4.01-1  through  4.23-1. 

(b)  The  Board  may  designate  a  person 
or  persons  to  participate  in  every  phase 
of  an  investigation,  including  onscene  in¬ 
vestigation.  that  is  conducted  under  the 
provisions  of  §  850.25. 

(c)  Consistent  with  Coast  Guard  re¬ 
sponsibility  to  direct  the  course  of  the 
investigation,  the  person  or  persons  des¬ 
ignated  by  the  Board  under  paragraph 
(b)  of  this  section  may; 

(1)  Make  recommendations  about  the 
scope  of  the  investigation. 

(2)  Call  and  examine  witnesses. 

(3)  Submit  or  request  additional  evi¬ 
dence. 

(d)  Tlie  Commandant  provides  a  rec¬ 
ord  of  the  proceedings  to  the  Board  of 
an  investigation  of  a  major  marine  cas¬ 
ualty  under  paragraph  (a)  of  this  sec¬ 
tion. 

(e)  The  Board,  under  the  Act.  makes 
its  determination  of  the  facts,  conditions, 
and  circumstances,  and  the  cause  or 
probable  cause  of  a  major  marine  cas- 
uality,  using  the  record  of  the  proceed¬ 
ings  provided  by  the  Commandant  under 
paragraph  (d)  of  this  section  and  any 
additional  evidence  the  Board  may  ac¬ 
quire  under  its  own  authority. 

(f)  An  investigation  by  the  Coast 
Guard  under  this  section  is  both  an  in¬ 
vestigation  under  the  Act  and  under  R  S. 
4450  (46  u  s  e.  239). 

§  850.5.5  Rerordj.  of  the  f'.oail 
ami  ll  le  Boaril. 

(a)  Records  of  the  Coast  Guard  made 
under  §  850.30  are  available  to  the  public 
under  49  CFR  Part  7. 

(b)  Records  of  the  Board  made  under 
§§  850.20  and  850.30  are  available  to  the 
public  under  49  CFR  Part  801. 

Note. — The  Board  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic  Impact 
Statement  under  E-Kccutlve  Order  11821,  as 
amended,  and  OMB  Circular  A-107 

Signed  at  Washington,  D  C.  this  18th 
day  of  November  1977. 

Effective  date:  January  3.  1978. 

Kay  Bailey, 
Acting  Chairman. 

(FR  Doc  77-34463  Filed  1 1-30-77; 8  45  amj 
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